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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
V.

DONALD KARL HOLTON,
Defendant-Appellant.

No. 39496

APPELLANT'S OPENING
BRIEF

COMES NOW, Appellant Donald Holton, through counsel Deborah Whipple, and offers
this Opening Brief in accord with JAR 35(h).

Nature of the Case
This is an appeal from an order revoking probation and imposing sentence. R 96-98;
104-108.
Relief should be granted because the court erred in revoking probation.

Procedural History and Statement of Facts
In 2002, Mr. Holton pled guilty to felony possession of a controlled substance (cocaine)
and was sentenced to a term of two years fixed followed by five indeterminate for a total term of
seven years. However, the judgment was suspended and Mr. Holton was placed on probation for
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seven years. R 60-65.
In 2003, a motion for probation violation alleging 10 violations was filed and a bench
warrant issued. R 66-70.
In 2011, Mr. Holton, who had been out of the country, self-surrendered upon his
discovery of the outstanding warrant. PSI p. 59. And, an amended motion for a probation
violation was filed adding an allegation of absconding to the prior allegations. R 77-80.
A hearing was held and Mr. Holton admitted five of the allegations: (1) failing to pay the
cost of supervision fee as ordered by the court; (2) committing the crime of disturbing the peace
in 2003; (3) committing the crime of intentional destruction of a telecommunication device in
2002; (4) committing the crime of driving without privileges in 2003; and (5) absconding. Tr.
10/19/11,p.14,ln.17-p.15,ln. 19.
An updated PSI was prepared. In his statement for the PSI, Mr. Holton explained that he
had originally pled guilty to possession of cocaine and then worked as a confidential informant
for the state to avoid jail. He then did an interstate compact to go to California. However, he
could not find work there and returned to Boise. Thereafter, he encountered the people he had
bought cocaine from as a CI and was threatened by them. And, so, he felt compelled to accept
offers he had to work as a musician overseas. PSI p. 60-61.
Mr. Holton's PSI contains ample documentation of his work overseas. He is a
pianist/singer and performed on ships, at resorts, in hotels, and in clubs throughout Europe and
parts of Asia. He was very successful and earned a high salary. Eventually, he settled in
Thailand, where he married and now has a young daughter. He wrote, "I have a great deal of
remorse for my actions of the past. It was so long ago and yet is so affecting my life now causing
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great suffering to my little family in Phuket, Thailand." He also explained that his hope was to
be placed back on probation and be allowed to return to Thailand to continue to support his wife
and daughter. PSI p. 2-3.
As evidence of his law abiding behavior while in Europe and Asia, Mr. Holton provided
information that he had been given a security clearance to perform during President Obama's trip
to Dresden, Germany. PSI p. 4.
Mr. Holton also referred the district court to a youtube page containing videos of some of
his performances, and the district judge stated that she had viewed the videos. Tr. p. 36, In. 18 p. 37, In. 2. www.youtube.com/donholton.
At the disposition hearing, the state asked for either a jail term or prison sentence. Tr. p.
24, In. 14-22. Defense counsel pointed out that Mr. Holton had already lost his passport and
employment and been separated from his wife and daughter for a long period of time to his own
and their detriment. Based upon this and upon Mr. Holton' s intent to return to Thailand as soon
as possible and remain there, counsel asked that the court impose neither jail, a rider, nor prison
time. Tr. p. 25, ln. 18 - p. 26, In. 16. During his allocution, Mr. Holton begged for leniency so
that he could go home to Thailand and care for his wife and daughter and continue his work
there. Tr. p. 29, In. 14 - p. 30, In. 22.
The district court, after noting that he had at least five prior DUis and that the youtube
videos showed Mr. Holton performing in bars and drinking, revoked probation and reimposed
the original sentence of seven years with two fixed followed by five indeterminate. Tr. p. 32, ln.
10 - p. 38, ln. 21.
This appeal timely follows. R 96-98.
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Issue Presented on Appeal
Did the district court err in revoking probation?
Argument
Revocation of Probation Was Improper
If a knowing and intentional probation violation is proven, revocation is within the

discretion of the trial court. J.C. § 20-222.
The decision of whether to revoke probation based upon a particular violation is subject
to review for an abuse of discretion. State v. Jones, 123 Idaho 315, 318, 84 7 P .2d 1167, 1179
(Ct. App. 1993). In reviewing the court's discretion, the appellate court determines whether the
court acted within the boundaries of its discretion, consistent with any legal standards applicable
to its specific choices, and whether the court reached its decision by an exercise of reason. Id.,
citing State v. Hass, 114 Idaho 554,558, 758 P.2d 713, 717 (Ct. App. 1988). Two standards
govern the decision of whether to revoke probation: (1) whether the probation is achieving the
goal ofrehabilitation; and (2) whether the probation is consistent with the protection of society.
Id.

In this case, while Mr. Holton did violate his probation by committing various law
violations in 2002 and 2003, between that time and 2011, he supported himself and his family
with a successful career. Therefore, reinstating probation was consistent with the protection of
society because, as demonstrated by the intervening eight years between the initial claim of a
probation violation and his disposition hearing, Mr. Holton presented no threat to societal safety.
Given these circumstances, revocation of probation was an abuse of discretion. State v.
,Jorzes, SU]Jra.
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Conclusion
Because probation was consistent with the protection of society, Mr. Holton asks that the
order revoking probation and imposing sentence be reversed and that probation be reinstated.
Respectfully submitted this

(JP· day of June, 2012.
Deborah Whipple
Attorney for Donald Ho
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